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IN THE COUNTY COURT, POLK COUNTY, FLORIDA

STATE OF FLORIDA

Plaintiff,
CASE NO. MMO03-000930-LD
MM03-001052-LD
DANIEL F. BISHOP, MMO03-007001-XX
Defendant.

MOTION TO DISMISS (MDIS)

Defendant, through counsel and pursuant to Fla. R. Crim. P. 3.190(b), moves this

Honorable Court to dismiss the charges and/or informations in the above causes.

As grounds for this motion, Defendant states the following:

1. Defendant is charged in MM03-000930-LD by Notice to Appear with Trespass

after warning.

2. Defendant is charged in MM03-001052-LD by information with Trespass other
than structure or conveyance.

3. Defendant is charged in MM03-007001-XX by information with Trespass other
than structure or conveyance.

4. There are no facts material to such charges that are in dispute in these causes.

5. The undisputed, material facts in these causes do not .constitute a prima facie
showing of guilt of Trespass in any of the three cases.

6. The First and FoL;theenth Amendments to the United States Constitution and
Article |, .section 4 of the Florida Constitution recognizé the fundamental right of every

person to freedom of speech and expression, and prohibit any law abridging that right.
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MMO03-000930-L.D:
On June 27, 2003, at approximately 4:13pm, Officer Donald Bell, a member of the

Lakeland Police Department saw Defendant standing on the median at the intersection of
N. Lake Parker Ave. and E. Memorial Bivd. Officer Bell then made contact with the
Defendant. Officer Bell learned that Defendant had been give a Trespass warning for this
exact location. Officer Bell also states in his report “affiant also advise the defendant on
several occasions not to stand/trespass on the median strip.” Officer Bell arrested
Defendant for Trespass after warning.
MMO03-001052-L D:

On July 22, 2003 at approximately 5:17pm, Officer M. Townsend, a member of the
Lakeland Police Department saw Defendant standing on DOT property at 999 N. Lake
Parker Avenue. Officer Townsend made contact with the Defendant. Officer Townsend

learned that Defendant had been given Trespass warnings for this location. Officer

Townsend arrested defendant for trespass after warnin Jf \
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On August 3, 2003, Officer Dallas, a member of the Lakeland Police Department \

saw Defendant standing at 999 N. Lake Parker Avenue. Officer Dallas made contact with

the Defendant. Officer Dallas arrested defendant for trespass after warning. Officer

\ ' :
'\Qallas had previously-given Defendant a Trespass warning for this exact location.
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reasonable; and (3) the viewpoint is neutral.” Ledford, 652 So.2d at 1256. Applying that
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Public streets have traditionally been available for public expression protections:
Wherever the title of streets and parks may rest, they have immemorially Q
been held in trust for the use of the public and, time out of mind, have been \
used for purposes of assembly, communicating thoughts between citizens, \
and discussing public questions. Such use of the strests and public places

has, from ancient times, been a part of the privileges, immunities, rights,
and liberties of citizens.

Hague v. Committee for Indust. Org. 307 U.S. 493, 515, 59 S.Ct. 954, 964, 83 L .Ed.
1423(1939). |

In Ledford v. State, 652 So.2d 1254 (Fla. 2" DCA 1995), the court examined a St.
Petersburg municipal ordinance which made it unlawful “for any person to beg for money
in the City while about or upon any public way, and it shall be unlawful for any persons to
be in or upon any public way in the City for the purpose of begging money for themselves
or any other person.” Since the ordinance prohibited begging on the “public ways”, the
court found the regulation to be subject to strict constitutional scrutiny, and stated the
standard for such strict scrutiny. “Such regulations shall survive only if: (1) they are ’%,

narrowly drawn to achieve a compelling governmental interest: (2) the regulations are

standard, the court found the St. Petersburg ordinance unconstitutional. The court
recognized that protecting citizens from annoyance is g a compelling govenmental

reason to restrict free speech in a traditionally open forum.

 The Ledford court further found that the ordinance was over broad, since it did not

distinguish between ‘aggressive” and “passive” begging. The significance of this
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differentiation is made clear in a number of other cases discussed in the court's opinion.
In CCB v, State, 458 So.2d 47 (Fla. 1° DCA 1984), the First District Court determined that
a Jacksonville ordinance prohibiting all forms of begging in the streets or public places_
was overbroad and unconstitutional because it abridged First Amendment rights in a
manner more intrusive than necessary. As that court stated, “[plrotecting citizens from
mere annoyance is not a sufficient qupeIling reason to absolutely deprive one of a [Flirst

[Almendment right. CCRB, 458 So.2d at 50. . Also see Watchtower Bible and Tract

Society of New York, Inc., et al v _Vilage of Stratton_et al. No. 00-1737 (U.S. decided

June 17, 2002). The Ledford court noted that similar regulations that have been upheld
have been narrowly tailored to be no mare restrictive than necessary to further legitimate
governmental interest. For instance, ordinances in Washington and Texas were upheld

because they had the aim of preventing passersby from being coerced, threatened or

intimidated by aggressive begging. See Roulette v. City of Seattle, 850 F.Supp. 1442
(W.D. Wash. 1992); Johnson v. City of Dallas, 860 F.Supp. 344 (N.D. Tex. 1994).

In the instant case, there is no allegation that defendant was “begging,” rather the
aliegation is that he was standing on the median. There is no justifiable reason why

Defendant was given a warning not to be there, nor is there a justifiable reason to arrest

Defendant for merely standing in a place he has a Constitutional Tight to be. For the sak?

of argument, even if Defendant were ‘begging,” according to the |edford decision, he

would be allowed to do so on the “public way.” j/ o
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WHEREFORE, Defendant re'spectfully requests that this Honorable Court enter an

order dismissing the charges and/or information in the above causes.

Respectfully submitted this 10" day of September, 2003

JAMES MARION MOORMAN
Public Defender

o 7
William cManus, Jr.
FLORIDA BAR #0544310
Assistant Public Defender

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished to Trenton Cleland, Assistant State Attomeymat the State Attorney's Office
mailbox, Polk County Courthouse, Bartow, Florida, this 10" day of September, 2003.

JAMES MARION MOORMAN
Public Defender

(s

William E- McManus, Jr.
FLORIDA BAR #0544310
Assistant Public Defender

ETATE OF FLORIDA, cou
: NTY OF POLK
CERTIFIED TO BE A TRUE COPY OF ORIGINAL.
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Note: Even after repeated warning here on 09-25-2003 (above), the Lakeland Police Department continued its illegal pattern of
harassment against this gentleman (see below: Booking Date of 06-28-2004) -and probably many others. --Gordon Wayne Watts
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Polk County Sheriff's Office
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Inmate Information Q/

This data is for informational purposes only and should not be relied upon for any type of
legal action.
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Inmate Name: BISHOP, DANIEL Release pam P?Jg{’faw o \
Booking Number: 2004-014858 Booking /Date: 06/28/200'4\\ o ‘M\m gr?[)rp(<
Race: W Sex: M DOB: 03/31/1947 Height: 600 Weight: 150 Lq ?{‘“SP(.L{“CH ;
Location: TRANSFERRED TO BOOKING G {

Arresting Agency: LAKELAND POLICE DEPT. = K 1C \ FOZ_

Hold: N Hold for: ey : A
Disposition of Hold: wurh \\a'“ \)Qq\a‘\” 1 jv\\\. gj.\
Charge Number: 1 > ;.J& U(_fk — WX (g\,} a\.\srn‘\:.{

Statute: 810.09(2B) TRESPASSING-FAIL TO LEAVE PRQPERTY UPON ORDER BY 0
Charge on arrest docket: TRESPASS AFTER WARNI '(.: ) ﬂ\_ . JE \L};&Q
R (5\1 =

Bond Type: Bond Number: A ne
Purge Number: Purge/Bond Amount: 0LOFE
Surety: 0.00 Cash: 0,00 Bond EXp.: m\‘* "'mcr:k (O)Q‘t h\b\

How Released: NOLLE PROSSE l‘_
Upgrade/Reduction: ‘ £ Cj"\_‘ "?[ M(NL"K\

Charge Number: 2_§T(V\ (‘0‘ Wy (L‘D‘“Cj? ?lf} ;u‘\\hlnnﬂ s
Statute: 337.406 NONMOVING TRAFFIC VIOL VIOL USE OF ST‘ATE RIGHT
Charge on arrest docket: UNLAWFUL USE STATE RIGHT OF WAY <
Bond Type: Bond Number:

Purge Number: Purge/Bond Amount: 0.00

Surety: 0.00 Cash: 0 00 Bond Exp.
How Released: NOLLE PROS

Upgrade/Reduction: {(\\ (FQQ" (ﬂ\\

e &\ 0
harge Number: 3 <L\;\ e GVOJS“ _@\QN‘ “‘\A— : ?‘
Statute: ORDINANCE COUNTY OR MUNICIPAL ORDINANCEFHQ“ “i

Charge on arrest docket: USE OF STREETS/SIDEWALKS (SOLICITATION) “‘7 Pl\kn Qan(
Bond Type: Bond Number: @J Ted |
Purge Number: Purge/Bond Amount: 0.00
Surety: 0.00 Cash: 0.00 Bond Exp.:
How Released: NOLLE PROSSE %
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