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PRELIMINARY STATEMENT
The Appellant in this case (currently still unemployed, deep in college loan debt, very poor –and, living with his elderly 73-year old father, who rents, and just one step from being homeless), even were he to win the maximum benefit possible, would only get a maximum of a $2,234.oo cheque (plus nominal attorney’s fees), because this is an “unemployment comp” case, and the small value of the “potential award” makes it next to impossible to retain an attorney or counsellor at law.

Thus, the labour to seek Redress is an “uphill battle”, even for an experienced “Pro Se” litigant, such as Mr. Watts.

When “pro se” Appellant makes claims to understand certain portions of the law, it should be remembered that he is well versed in some aspects of the law, as shown by his recent Petition for Writ of Habeas Corpus, In Re: GORDON WAYNE WATTS (as next friend of THERESA MARIE “TERRI” SCHIAVO), No. SC03-2420 (Fla. Feb.23, 2003), denied 4-3 on rehearing, which did markedly better then The Governor’s similar programme, In Re: JEB BUSH, GOVERNOR OF FLORIDA, ET AL. v. MICHAEL SCHIAVO, GUARDIAN: THERESA SCHIAVO, No. SC04-925 (Fla. Oct.21, 2004), denied 7-0 on rehearing.  

Therefore, in spite of the expected “Pro Se” difficulties Appellant might have in filing his case, the favour of This Honourable Court is sought to give special attention to the claims that the Appeals Court (and other parties) violated the law, various rules, denied access to the courts, etc.

Finally, with no disrespect meant, all should realise that the public is fast losing confidence in the judiciary (especially involving recent and much publicised behaviour of the Appellate Court at the centre of this case vis-à-vis the Judicial Qualifications Commission) -and all this warrants much corrective attention by the superiour courts.

All 8 arguments herein authorise This Court to act.
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Statement of the Case and Facts

The Appellant began employment at the employer (Fox Protective Services, Inc., a security guard company) in late October 2005 (R:048). The employer, in turn, is hired by companies (aka “clients”) seeking security guard services. In February, 2006, Appellant wrote an embarrassing report about a client who yelled at security guards hired by his college, the client. At that time, Fox asked him to transfer to another location, at which time he did. In February 2006 (R:049), Appellant, still working for Fox Protective Services, Inc., was reassigned to the “Juice Bowl” location (R:022), where his responsibility was primarily to check in and check out 18-wheeler trucks. In spite of having been reassigned once, the he has never been written up, disciplined, or suspended in any way; Appellant was described as a “very good employee” by former boss (R:047). The audio record shows that all parties -on both sides -agree that security guards get reassigned on a regular basis (R:039; R:050; R:065), due probably to fickle clients who, on a whim, may capriciously demand a guard be removed -for any reason -or for no reason. In June of 2006, the client (Juice Bowl) was offended by attire (R:037) worn by Appellant, which attire included a wrist guard, which did not interfere with work and which, as the record on appeal will show (R:016-018), was medically approved.
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At that time, employer (Fox Protective Services, Inc.) made an offer of job reassignment to Appellant for a very distant location, even though many much closer locations were available. The record will show that many -at least four -witnesses (employee, both parents, and his former supervisor, Mike Shepard) recall Appellant, Gordon Watts, complaining to them about the distance involved.

Employee/Appellant, Watts, almost accepted the very distant “offer,” but, after much persuasion by his father (R:141-142), finally decided against it, because it was too far away to be feasible. He continued to try to get reassigned to a reasonably close location (an “adjacent worksite”) for several months but eventually gave up when it was clear employer did not want him. After it was clear that he was not wanted, he finally filed for unemployment compensation in a timely manner. (R:001)

The initial contact with Unemployment Comp resulted in an “adjudicator,” G. Robaina, ruling against him. (R:002; R:007) He appealed this ruling (R:003; R:006), and a “referee,” Rosemary Wild, held a hearing (R:004-005; R:030-110), in which many parties testified. Ms. Wild refused to allow cross-examination of one witness (R:089-092), claiming (R:092) that “[t]he questions asked after the separation are irrelevant,” even though 
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appellant, Watts, claimed that his question was related to the time period permitted under review (related to the separation issue) during his attempt to effect cross-examination. Mr. Watts attempted (R:033) to summon his father as a witness, but when it became clear that the hearing would last at least an hour (due to numerous witnesses being called), Watts declined to inquire further, because his father had expressed that he would be unable to take that much time off from work (R:141-142). Watts asserted (R:116) to the lower tribunal that his father’s testimony was evidence that was not initially available (R:141-142) -due to work conflicts -and health problems, eventually involving a recent stroke and a heart attack.

The “referee,” Ms. Wild, ruled against appellant, Watts. (R:111-113) After all hope was gone of Fox rehiring Watts (after the hearing with referee, Rosemary Wild), Mr. Watts turned in his uniforms -and obtained a signed receipt (R:143, presently missing from Volume I of Record –unless lower tribunal allowed the supplement to the record) reflecting return of the uniforms.

Mr. Watts then appealed to the “Unemployment Appeals Commission” (UAC) -and submitted this additional evidence, the receipt (R:143) which was not available at the time of the hearing (since the receipt did not exist then). Mr. Watts, the appellant, also retained an attorney, Spencer Cohn. Both Mr. Watts and his 
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attorney filed briefs in this cause. The UAC, in its decision (R:120-121), refused to address any of the legal arguments in the brief filed by the attorney (R:144-145), addressing only those arguments of Mr. Watts (R:146-149), but it did acknowledge the attorney brief’s existence (R:121, bottom of page). The UAC eventually affirmed the referee’s decision, disqualified claimant from receipt of benefits, and relieved employer‘s account in connection with the claim.

The attorney retained by Mr. Watts expressed that, since he was not licensed in Florida, he did not handle appeals before the District Courts of Appeal, and, at this time, Mr. Watts, the appellant, appealed (R:118) the decision of the lower tribunal to this court -without an attorney -in a timely manner, and included an Initial Brief on the Merits (R:122-137), even though he did not have the benefit of the record.

When preparing this Amended Initial Brief, Appellant noticed that the record prepared by lower tribunal (R:001-140) was missing items previously submitted: The brief(to the UAC) by Appellant (R:146-149), the brief (to the UAC) by Appellant’s attorney (R:144-145), the uniforms receipt (R:143) and two affidavits by Appellant’s father (R:141-142), which Appellant directed be included in The Record to make it complete.
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Next, Appellant, then with the benefit of a complete record, moved the appeals court to strike/disregard Initial Brief and accept, instead, this SECOND Amended Initial Brief, which corrected minor typos in Arguments I and VIII, found in the AMENDED Initial Brief.

Eventually, the appeals court denied access to the courts, alleging that notice was filed untimely (APX-1), and then subsequently denied a rehearing and other related motions. (APX-2)

Finally, the Appellant appealed this case to This Court in a timely manner, where it presently is under review. 
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SUMMARY OF ARGUMENT


I honestly don’t know where to begin, here?


There were so many egregious injustices by all the official parties involved, it seems quite like an extreme case of “Murphy’s Law”: If we can make it go wrong, we will. A more accurate description would be to compare the injustices herein to “Whack-a-Mole,” [1] where as soon as one injustice is addressed, another pops up.


The arguments presented in the appeal to the UAC (R:146-149; 144-145) were quite complete -at the time of press -but the ruling of the UAC effectively violated state law (declared one statute invalid) and violated its own rules, thus requiring many new points be addressed. This brief will focus primarily on these new violations, those not covered in the appeal before the UAC –but addressed to the Fla. 1st DCA –and promptly ignored.

_______________________

[1] whack-a-mole: n. 1. The carnival game which involves quickly and repeatedly hitting the heads of mechanical moles with a mallet as they pop up from their holes. Generally, any mechanical or computer game based on this principal. 2. The practice of repeatedly causing spammers' throwaway accounts and drop boxes to be terminated. 3. After sense 2 became established in the mid-1990s the term passed into more generalized use, and now is commonly found in such combinations as `whack-a-mole windows'; the obnoxious pop-up advertisement windows spawned in flocks when you surf to sites like Angelfire or Lycos.
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Argument I: Newly discovered evidence, the uniforms receipt

In their order (R:116, 2nd par), UAC says Appellant submitted evidence (R:143) which wasn’t previously submitted to the referee (referring to the uniforms receipt). They (erroneously) claim it could not be accepted because rule “60BB-7.005 provides that the Commission can consider newly submitted evidence only upon a showing that it is material to the outcome of the case and could not have been discovered prior to the hearing by an exercise of due diligence.” Was it?

First, was it material to the outcome? We know a reasonable person would conclude that when a person waits until the end to turn in his/her uniforms, it shows more likelihood that person was still seeking employment with the employer in question -than if he/she just turned in the uniforms right away. Since the issue at hand was a “separation” issue, that was relevant: Employee was actively trying to become reassigned to a reasonably close jobsite -or otherwise, if employee were not seriously seeking to avoid separation, as the referee concluded (and upheld by the UAC), he would have quickly returned his uniforms.
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The relevance of this evidence: Since the receipt here, paperwork, will probably be treated as “hearsay” evidence, it alone is probably not sufficient to establish that Appellant  and Claimant, Gordon Watts, kept his uniforms and kept trying to avoid “separation” with Fox. However, in light of testimony by his former boss, under direct cross-examination (R:046, bottom of page) -testimony which all parties heard and none contested  -this receipt here, even if treated as hearsay: “Hearsay evidence may be used for the purpose of supplementing or explaining other evidence,” (§ 120.57(1)(c), Fla. Stats.) thus, the newly discovered evidence here was “material to the outcome,” and should have been considered.
Next, could an exercise of due diligence have discovered this evidence prior to the hearing? Well, Appellant’s attorney said he should hammer this point in when appealing, so this brief will do just that: Unless the UAC expected Appellant to be a time-traveler, he could not have gotten the receipt for the uniforms: Indeed, he had not turned in the uniforms (R:143) until after the hearing (R:004-005).
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Argument II: Newly discovered witness: My father was unavailable

The UAC also says (R:116, 3rd par) Appellant submitted additional “evidence from a witness(es) who did not testify at the hearing.” They claim this lack of request for continuance constitutes proof he was not serious enough about submitting this witness testimony for it to be counted. But, is that true? At that time (R:001-140), the referee did not ever advise Appellant that a continuance could be limited to 10 or 15 minutes, so even if he had requested a continuance, his elderly father claims that he could not be available for the phone hearing “unless it is for a brief phone call, but I still wish my testimony considered.” (R:141-142) Only later did Appellant learn of the possibility of a continuance with only one or a few witnesses. (Appellant doesn’t do “phone hearings” every day, so expecting him to know it is unreasonable.) Unless UAC is willing to call his father a liar (when he states in his sworn affidavits that he was unable to take time off for a hearing), they must assent his claim that he, was indeed unavailable. Now, would his father’s testimony been material to the outcome? But of course: All one has to do is look at his affidavits (R:141-142), which address material points about Appellant’s separation with -supporting the other 3 witnesses. Did This Court look at his elderly father’s affidavits to verify the claims supra?                     
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Argument III: The very purpose of the UAC is to “do nothing”


The UAC (R:116, 4th paragraph) claims that it can’t substitute its judgment for “the credibility of the witnesses” for that of the referee. However, in the 5th paragraph (R:116-117), the UAC claims that it can’t “reweigh the evidence.”


Now, did you just see that? The only two things upon which one might make a decision (“evidence” and “witness testimony”) are allegedly untouchable by the UAC. If both those factors are untouchable, then why does the UAC even exist? In their minds, their only existence is to be a “yes man” to the lower tribunal -and thus save money -only occasionally reversing a ruling, so things won’t look suspicious at initial glance. The 6th paragraph (R:117) shows the UAC acknowledged Appellant alleged referee bias. You can see in the record on appeal (quite a complete record) the referee denying (R:089-092) Due Process rights to cross-examine a witness -even though the conversation Appellant was trying to discuss was related to the time-period in question (he was trying to see if the witness would remember admitting to not remembering which job transfer had been offered –the close or far one) -but, with the referee’s constant interruption, he was unable? Yes, we might say the referee was biased. The motive that comes to mind: Probably trying to save a buck by denying the payment of claim from the state slush funds. The UAC lived up to its duty to “do nothing.”
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Argument IV:

Failure to allow cross-examination implicates Due Process

Appellant twice tried to cross-examine a witness. (R:089-092) However, when he did, appeals referee prevented him. This implicates Due Process, because it violates case law and rights at common law. Her reasoning (R:092) was that “[t]he questions asked after the separation are irrelevant,” but how can we know whether the question related to a non-separation issue? She would not let it proceed. The proper thing for her to have done was to let the question proceed -and then strike it later if it was inapplicable. This alone, the prohibition of cross-examination, violates well-settled case law -and is cause to remand: “[t]here never was at common law any recognized right to an indispensable thing called confrontation as distinguished from cross-examination. There was a right to cross-examination as indispensable, and that right was involved in and secured by confrontation; it was the same right under different names.” [2] Even if the harm was de minimus, the attitude of the referee -and the refusal of the UAC to even address this issue -or to address any of Watts’ lawyers points (R:144-145) in their order (R:116-117) -reflects profoundly on the lower tribunal’s credibility and fitness to proceed -as this goes against Federal case-law:_______________________


[2] 5 John Henry Wigmore, Evidence in Trials at Common Law § 1397, at 158 (James H. Chadbourn rev. 1974) 
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Refusing to examine the facts, be it via cross-examination, or through newly discovered evidence not initially available, goes against Federal holdings: “In analyzing the correctness of a JMOL [Judgement as a matter of Law], we must consider the facts before the district court…” [3] Federal holdings, of course, control: “[O]therwise valid state laws or court orders cannot stand in the way of a federal court's remedial scheme if the action is essential to enforce the scheme.” [4] This, restates the Supremacy Clause [5], which states that anything “State” must yield to anything “Federal.”

_______________________


[3] Richardson-Vicks, Inc. v. Upjohn Co., 122 F.3d at 1479, 44 USPQ2d at 1183.


[4] Stone v. City and County of San Francisco, 968 F.2d 850, 862 (9th Cir. 1992), cert. denied, 113 S. Ct. 1050 (1993).


[5] U.S. Const. art. VI, Paragraph 2
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Argument V: The definition of “adjacent worksite” not defined

Here’s where the UAC shows it violated Due Process: Appellant’s attorney, (R:144), rightly brings up the point that the definition of “adjacent worksite” was not defined -since the referee (Rosemary Wild) “failed to determine the its location, rate of pay, the start date, etc.” of the alleged job offer made at separation (not to be confused with the bogus job offer made in response to the unemployment comp claim, discussed in the “Credibility” argument infra). Yes, it is true that the referee failed to define what an “adjacent worksite” is -but there was a much bigger Due Process issue implicated here. Did you see it? The UAC did not address this -or any -point the attorney raised (R:144-145) in their order (R:116-117). They do acknowledge the attorney filed a response (R:117, last par), but, being in a hurry, they apparently did not read it. If the UAC were going to respond to anyone, don’t you think the attorney’s arguments were at least as good as those of Appellant? This indicates that none of the UAC members read anything written by his attorney. This is a clear Due Process violation! (Unless your court somehow thinks a layman like Mr. Watts could be so much smarter than his own attorney that only the layman’s arguments get addressed. … Not.) Let’s not forget that, even assuming Watts refused transfer to the job site alleged, it still may not have been “adjacent,” by the definition. Hmm…                  Page: 13
Argument VI: The UAC declares “hearsay” statute invalid

This court is aware of §120.57(1)(c), which defines [6] hearsay. What it might not be aware of is how both lower tribunals have effectively declared this statute invalid/void. (Actions speak louder than words, so even if UAC does not declare explicitly -and admit to it, still, their actions effectively speak louder than their words.) The attorney alleged that the employer testimony about a job site 10 miles away was hearsay. (R:144-145) (This was probably not true: The testimony was merely “false testimony” by first-hand witnesses, not hearsay). Nonetheless, to distinguish, let me bring to your attention the “Decision of Appeals Referee”: In her decision (R:112, 1st par), R. Wild not only claims Watts told the captain that he was going out of state, in the next sentence, she herself, as a finding of fact, claims he was going out of state. If you would only review the audio record or transcript, you would find that the only testimony that exists that Watts was going out of state was hearsay testimony: Witnesses, Keith Osgood (R:088-089) and Capt. John Rowe (R:094) claim that he said this. Not only is this false, it is hearsay: They testified as to what Watts testified.
_______________________

[6] §120.57(1)(c), Fla. Stats.: “Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but it shall not be sufficient in itself to support a finding unless it would be admissible over objection in civil actions.”
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It is hearsay; yet, referee, Rosemary Wild, makes this as a finding of fact. (R:112, 1st par) Can you spot the problem here? The UAC, in upholding Ms. Wild’s decision, effectively declared the hearsay statute “null and void” -which -under appellate circumstances, would give a free pass [4] the Florida Supreme Court. (“Inherently” vs. “expressly” declared is discussed in the Jurisdictional Brief, but the UAC and 1st DCA were expressly direct in allowing the referee’s finding of fact to stand.) Not only is this a brazen violation of law by the parties below, this also materially affects the case: If Watts left Florida, as the parties claim, that would be proof he did not accept the job offer made to him -and be good cause to deny him unemployment benefits. However, he did not leave Florida. If you listen to his mother’s testimony, she interrupted the referee at one point and asked what all this was all about: “A. WATTS: I don’t know or understand why they keep mentioning that you say you want to go out of state…” (R:098) Anne Watts, his mother, has moved in with him and knows first-hand he did not leave Florida. Of course, a referee (Ms. Wild) and a commission (UAC) and the appeals court (1st DCA) who violate the law don’t know or care and are overtly biased. (Is violating the law OK?)______________

[4] Fla.R.App.P. 9.030(a)(1)(A)(ii): “The [Florida] supreme court shall review, by appeal decisions of district courts of appeal declaring invalid a state statute or a provision of the state constitution.”
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Argument VII: The “Credibility” Argument:

Fox Security Company has demonstrated a lack of Credibility


If nothing else is considered, probably this is the pinnacle of trickery and should not be overlooked: On April 18, 2007, the security company sent a letter to UAC adjudicator, Grisele X. Robaina (R:023, last par) informing her of an alleged job opening for Appellant, Watts.


However, no notice was ever sent to Watts -until he was sent a service copy on June 15, 2007 (R:021) -long after the fact. This is proof that Fox never intended to inform Watts of a job opening. They were just pretending that they were offering him a job to make it appear that they were honest -and that Watts’ unemployment was his fault. There is no proof that they ever contacted him (no certified mail, email records, phone logs, etc.), and, in fact, Appellant, by way of this brief, asserts they never contacted him, and then subsequently refused to hire him when he inquired about the letter to Robaina. (The fact this occurred after “initial separation” is not relevant; the fact they were willfully deceptive is the main and only point.)


So the security company’s “offer” was not genuine -and they were trying to fool the UAC. Will This Court be fooled too? Do not believe Fox security company -they are (to coin a phrase) “sly as a fox”: As the record shows: They are deceitful.Page: 16
Argument VIII: The “Devil’s Advocate” Argument:

Even the best effort to argue the case for Fox would not win


Let’s assume just for a moment that Fox is correct, that they offered Appellant, Gordon Watts, a job locally (not remotely distant, as Watts alleges). Now, the record is quite clear: Three other witnesses (R:033-034; 062-063; 141-142; 072-073; 101-102) -including Watts, which would make a total of four (4) witnesses contemporary to the “separation” -recall Watts complaining of the distance to the new job site right before he quit -due to the unreasonable distance.[Typos fixed w strikethu]

That Watts complained is irrefutable via these four (4) witnesses. Now, even being the “Devil’s Advocate,” and assuming Watts was offered this closer job, we must ask this one probing question: Why in the world would he be so vocal to complain about the distance for that many months? Is it possible that he planned to make up this “too far to work” story to help when he would later appeal one year later to Unemployment Comp -after many months of trying to get back on with the security company? Yes, that is “theoretically” possible. However, what person in their right mind would think a year in advance and plan to file for Unemployment Comp many, many months later, and go around pretending to be offered a job very far off if it weren’t true?


No reasonable person would go to this trouble to make up a story -so many months in advance. 
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As Sherlock Holmes was fond of saying: “Eliminate all other factors, and the one which remains must be the truth.” It is not possible (or likely) that Watts went to all this trouble to make up a story -and maintain it for so many months, almost a year, and then plan to file for Unemployment Comp, based on a lie. (Actually, getting a job back with Fox, if it were truly offered, would make more money than spending months on end, filing an appeal –all the was to the Supreme Court -for a mere $2,234.oo!)

The only logical conclusion: Watts really did vocally complain of the distance -because it was true, and, by corollary, much that Fox has said is false. Therefore, we must reject the Appellee’s arguments on the merits and find for Appellant, Mr. Watts.
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CONCLUSION: Appellant had four (4) witnesses who were truthful; the other side had two (2) witnesses who weren’t. (Company owner, Brian Fox, was kind enough to admit he wasn’t a material witness and that all his testimony was hearsay, leaving only manager, Keith Osgood and Capt. John Rowe.) Appellant acted with due diligence to procure witnesses and testimony -and, most importantly, he was honest. Additionally, he built a complete record on appeal so This Court, who doesn’t really know him, could trace what happened. You have to ask yourself this question: Did the four (4) witnesses on his side tell the truth when they claimed he had initially complained of a very distant round trip? If the record on appeal supports this, it’s good proof this was the job offered. Otherwise, he would not have made such vociferous complaints. Indeed, had he been offered a closer job transfer, he would have taken it. The burden of proof, as described by his lawyer, wasn’t met. Also, you must ask: Why did Brian Fox make a job offer to Appellant -but not notify him, but rather, notify G. Robaina? Answer: It was probably because he was trying to give the image he was offering Appellant a job, but, they have not re-hired him. So, not only did they deny benefits (by false testimony), but they also denied Appellant a job. Please review the record on to verify the claims of these 8 arguments and this conclusion:
Relief sought: Reverse the ruling.
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Certificate of Service:
I certify that a copy hereof has been furnished to FLORIDA SUPREME COURT, Hon. Thomas Hall, Esq., Clerk, 500 South Duval Street, Tallahassee, FL 32399-1927; Unemployment Appeals Commission (UAC), 2740 Centerview Drive, Ste. 101, Rhyne Building, Tallahassee, Florida 32399-4151; and, Fox Protective Services, Inc. 4905 West Laurel Street, Suite 301 Tampa, FL 33607-3834 by US Postal Mail on this Friday, the 15th Day of February 2008.

Additionally, on this date, I certify that a copy hereof has been furnished electronically to e-file@flcourts.org. 

___________________________

Gordon Wayne Watts, PRO SE

821 Alicia Road

Lakeland, Florida 33801-2113

Phone number: 863-688-9880
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IN THE SUPREME COURT OF FLORIDA

Gordon Wayne Watts,





Appellant,






v. 
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Appellees. 






___________________________/ 




ON APPEAL FROM THE Florida First District Court of Appeal
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